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A Little Shade, Please

The Government-in-the-Sunshine Act isn’t working.

ple, the independent regulatory agencies. Their
members hold fixed terms and are drawn from
hoth parties. These factors make them the least
susceptible to untoward interference.

The act stifles spontaneity, informality and fex-
ibility. It suffocates the free, open and uninhibited
exchange of ideas within a collegial pdy that pro-
motes sound decision-making—the fery purpose
of providing for a collegial body, rather than a sin-
gle head, to run the agency.

The act tends to shift power in a fulti-headed
agency the collegial body to ik chairman.

Recently | received a questionnaire from the
* Administrative Conference of the United States,
unhﬂlll"l‘ my views on the effects of the Govern-
" ment in the Sunshine Act. That act requires that
meelings of multi-member federal agencies gen-
erally be open to the public.
The conference asked “what impact, if any, this
! legislation has had on the quality and character ol
i decision-making in collegial agencies subject to the
' Sunshine Act.”
I “ .
, In addition 1o answering the specific questions, |

sent the conference the following reply:
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 The declared policy of the Sunshine Act “to  Delibexdtive meetings involving a quorum of the
provide the public with the fullest practicaple infor- 1al body cannot be held beyond public
l mation regarding the dnnun making  prodesges . unless one of the stat ptions
the Federal Government.” while “protycting . . lies, This rule applies petings with and
ability of the Government to carry ouf its res g1zs by stafl as wel c pgmons from outside
hilitses.” agency, whether ognof r& ated by it.
Undortunately, the act faded to achi As l‘ﬁll'l. p -~= i lmim-l!ymﬂwithnaﬂ
recognized in its declaration of policy, wiihnul. the
seven vears since enactment, court mler[ P4 |I. : ﬂ'" ent from
exacerbated an already difficult situation. In sl'u‘t. the ’ o : .. Ml.l'nmh it
act 5 counterprodi tive: it senously impairs l}nahihly 4 or lor
of thase relatively few agencies that are subject (o its m. ok :: .,:h.,m;.
’ﬂrﬂmr:;fdfdltim:mpmhhlnmuﬁhm i tl'nntlm d]" iciency, time
peovide the public with useful information about the i -. ictate otherwise.
decision-making provesses of government. ll'llnoo!lqd hod open such meetings
‘I'he Sunshine Act applies only to agencies of the  to the public, their i in terms of t
federal povernment headed by a collegial body com-  free flow of ideas ¢
posed of two or more members, a majority of cnpplad. m s
are appointed by the president with the advice and A’ M.‘t‘
‘consent of the Senate. It does not apply 1o Cabinet
departments or single-headed agencies, even though by their staiT I ldiL
they perform functions dosely analogous to those mmmenlsmdo
perturmed by the multi-headed agencies, final demion

For example, the attomey general, whose office is
ot subject 1o the act, has law enforcement responsi-
hilities similar to_those of such independent regula-
tory agencies as the Federal Trade Commission and
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The act’s ineffectiveness s well illustrated by one
“shortcoming” often mentioned by the media. At
open meetings, discussion
intra-agency memoranda used by the stafl to pre-
pare the members. Frequent reference is made to
various points of law or fact contained in these
memoranda. The memoranda themselves are not
glwnwmmlinc.hkrmt}nynqmudlohu
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of Information Act—exemption 5—protects pre-
decisional material that, if disclosed, might have the
effect of impairing the decision-making process.
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discussion in a way.
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Sticky Note
Bevis Longstreth, Editorial, A Little Shade,
Please: The Government-in-the-Sunshine Act Isn’t Working, WASH. POST, July 25,
1983, at A13 (“The act stifles spontaneity, informality and flexibility. It suffocates the
free, open and uninhibited exchange of ideas within a collegial body that promotes
sound decision-making—the very purpose of providing for a collegial body, rather than
a single head, to run the agency.”).


